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SECURITIES AND EXCHANGE 

COMMISSION 

17 CFR Parts 228, 229 and 240 

[Release Nos 34-49895; 35-27B61; !C- 
2B471; File No. S7-27-043 

RIN 3235-AJ27 

Ownership Reports and Trading by 
Officers, Directors and Principal 
Security Holders 

AGENCY: Securities and Exchange 

Commissi on. 

ACTION: Proposed rules. 

SUMMARY: The Securities and Exchange 
Commission is proposing amendments 
to two rules that exempt certain 
transactions from the private right of 
action to recover short-swing profit 
provided by Section 16[h] oftiie 
Securities Exchange Act of 1934. The 
amendments are intended to clarify the 
exemptive scope of these rules, 
consistent with statements in previous 
Commission releases. We also propose 
to amend Item 405 of Regulations S-K 
and S-B to harmonize this item with the 
two-business day Form 4 due date and 
mandated electronic filing and Web site 
posting of SecUon IB reports. 
DATES: Comments should be received on 
or before August 9, 2004. 
addresses: Comments may be 
submitted by any of the following 
methods: 

Electronic Comments 

• • Use the Commission's hiternst 
comment form [http://n'\\'w.sec.gov/ 
rules/ proposed. shtml)', or 

• Send an E-mail to rule- 
cominente@sec.gov. Please include File 
Number S7-27-04 on the subject line; 
or 

• Use the Federal eRuleraaking Portal 
{bUp://\v\v\v.regulations.gov), Follow the 
instructions for submitting comments. 

Paper Comments 

• Send paper comments in tripHcate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549-0609. 

All submissions should refer to File 
Number S7-27-04. This file number 
should be included on the subject line 
if e-mail is used. To help us process and 
review your comments more efficiently, 
please use only one method. The 
Commission will post all comments on 
the Commission's Internet Web site 
ihttp://ni\i\'.sec.gov/rules/ 
proposed. shtmi). Comments are also 
available for public inspection and 
copying in the Commission's Public 



Reference Room, 450 Fiftli Street, NW., 
Washington, DC 20549. All comments 
received will be posted without change; 
we do not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. 
FOR FURTHER INFORMATION CONTACT: 

Anne Krauskopf, Senior Special 
Counsel, at [202) 942-2900, Division of 
Corporation Finance, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549-0402. 
SUPPLEMENTARY INFORMATION: We are 
proposing amendments to Rules 16b-3 ^ 
and 16b-7 ^ tmdar the Securities 
Exchange Act of 1934 ["Exchange 
Act"),-' and Item 405 of Regulafions S- 
K and S-B." 

I. Executive SumraaEy and Background 

Section lO-"" ofthe Exchange Act 
applies to every person who is the 
beneficial owner of more than 10% of 
any class of equity security registered 
under Section 12 ofthe Exchange Act,** 
and each officer and director 
[collectively, "insiders") of the issuer of 
such security. Upon becoming an 
insider, or upon the Section 12 
registration of that security. Section 
16(a] ^ requires an insider to file an 
initial report with the Commission 
disclosing his or her beneficial 
owuership of all equity securities of the 
issuer. To keep this information current. 
Section 16[a] also requires insiders to 
report changes in such ownership, or 
the purchase or sale of a security-based 
swap agreement" involving such equity 
security." 

Section 16(b) ""' provides the issuer [or 
shareholders suing on behalf of the 
issuer] a private right of action to 
recover from an insider any profit 
realized by the insider from any 
purchase and sale (or sale and purchase] 
of any equity security ofthe issuer 
within any period of less than six 
months. This statute is designed to cin-b 
abuses of inside information by insiders. 
Unlike insider trading prohibitions 
under general antifraud provisions,'^ "^ 



il7CFR240.16b-3. 

= 17 CFR 240.1Gb-7. The prpposed amEndmnnta 
WQuld not rovisB pnragraph (b) of this rule. 

^ISU.S.C.TBKef.'iGq. 

■" 17 CFR 22Q.4D5 and 17 CFR 228.405. 

S15U.S.C. 7ap. 

"UJU.S.C. 7BA 

"15U.S.C. 7ap[a). 

" Ar dnfinnd in Section 2DGB of tho Granun- 
Leadi-Bliley Finimdal Mndomizatian Act of 1QQ9, 
as araendfld by H.R. 4577. Pub. L. No. 10Q-SS4, 114 
Stat. 27153. 

" Insiders Fde transnctian rBpotts on Form 4 [17 
CFR 249.104] and Form 5 [17 CFR 249.105]. 

'"15U.S.C. 78p[bl. 

" lixdiQnEe Act Section lD(bl |15 U.S.C. 7(Jj[b)] 
and Exchange Act Rule lDb-5 [17 CFR 240.10h-5l. 



which are violated if a trader knew or 
was reckless in not knowing of material 
non-pubHc information. Section 16[b] 
operates without consideratlDn of 
whether an insider actually was aware 
of material non-public information. 
Section 16(b) operates strictly, 
providing a private right of action to 
recover short-swing profits by insiders, 
on the theory that short-swing 
transactions [a purchase and sale within 
six months) present a sufficient 
likelihood of involving abuse of inside 
information that a strict liability 
prophylactic approach is appropriate. 

Section 16[b) grants the Commission 
authority to exempt, by rules and 
regulations, "any transaction or 
transactions * * * not comprehended 
within the purpose of this 
subsection." i^ Pursuant to this 
authority, we have adopted various 
exemptive rules, including Rule 16b- 
3 — "Transactions between an issuer and 
its officers or dfrectora,"i^ and Rule 
16b-7 — "Mergers, reclassifications, and 
consolidations." '''* These exemptive 
rules provide that transactions that 
satisfy their conditions will not be 
subject to Section 16(b) short-swing 
profit recovery. 

The recent opinion ofthe U.S. Court 
of Appeals for the Third Circuit [the 
"Third Chcuit") in Levy v. Sterling 
Holding Company, LLC. ["Levy v. 
Sterling"), '^^ casts doubt as to the nature 
and scope of transactions exempted 
from Section lB[b) short-swing profit 
recovery by Rules 16b-3 and lBb-7. The 
Third Circuit held that neither rule 
exempted directors' acquisitions of 
issuer securities in a reclassification 
undertaken by the issuer preparatory to 
its initial public offering, matching 
those acquisitions for Section 16 [b] 
profit recovery with the directors' sales 
within six months in the initial public 
offering. 

In particular, the Levy v. Sterling 
opinion reads Rules 16b-3 and 16h-7 to 
require satisfaction of conditions that 
are neither contained in the text ofthe 
rules nor intended by the Commission. 
The resulting uncertainty regarding the 
exemptive scope of these rides has made 
it difficult for issuers and insiders to 
plan legitimate transactions. We seek to 
resolve any doubt as to the meaning and 
interpretation of these rules by 
reaffirming the views we have expressed 



i^l5U.S,C.7ap[h). 

■"^Tha currant version of Rule 16li-3 was adopted 
in ExdiMiEB Act RBiensQ No. 37260 (May 31, 1990) 
IBI FR 30376]. 

i-" As oraandad in Exchange Act RalaaBB No. 
20869 (Fab. fl, 1991) |56 FH 7242]. 

'-■^ 314 F.3d 100 (3d. Cir. 2002), cert, denied, 
Slarling Holding Co. v. Levy. 124 S. Ct. 389 (U.S.. 
Oct. 14,2003). 
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previously regarding their appropriate 
construction.'"' The amendments to the 
text of the rules we propose in this 
release will clarify die regidatory 
conditions that apply to diese 
exemptions, consistent with our 
previously expressed views. 

Item 405 of Regulations S-K and S- 
B requires issuer disclosure of Section 
IB reporting delinquencies. This 
disclosure is required in the issuer's 
proxy or information statement i^ for the 
annual meeting at which directors are 
elected, and its Form 10-K,ib 10-KSB ^^ 
or N-SAR.^" Item 405[bKl] permits an 
issuer to presume that a form it receives 
within three calendar days of die 
required filing date was filed witli the 
Commission by the required filing date. 
In light of the two-business day due date 
generally applicable to Form 4 and the 
requirements of mandatory EDGAR 
filing and Web site posting of Section 16 
reports, this presumption no longer is 
appropriate and we propose to amend 
Item 405 to delete it. 

n. Rule 16b-3 

Ride 16b-3 exempts from Section 
16[b) certain transactians between 
issuers of securities and their officers 
and directors. In its Levy v. Sterling 
opinion, the Third Circuit construed 
Ride lBb-3[d], which applies to "grants, 
awards, or other acquisitions" to limit 
this exemption to transactions that have 
some compensation-related aspect. 
Specifically, since "grants" and 
"awards" are compensation-related, the 
Third Circuit reasoned that "other 
acquisitions" also must be 
compensation-related in order to be 
exempted by Rule 16b-3[d). This 
construction of Rule 16b-3[dl is not in 
accord with our clearly expressed intent 
in adopting the rule. 

The current version of Rule 16b-3 
was adopted in 199B, and implemented 
substantial revisions designed to 
simplify the conditions that must be 
satisfied for the exemption to apply. In 
contrast to prior versions of Rule 16h- 
3, which had exempted only employee 
benefit plan transactions, the 1996 
revisions broadened the Rule lBb-3 
exemption and extended it to other 
transactions between issuers and their 
officers and directors. The revisions 



! ""'SflB the discussion nf pruvious CommisHion 
mleasBS in SDctlans U and ni, below. Soa also 
ManiDrandum of the SDCuritiBS and Exchango 
CommiBsion, Amicus Curiaa, in Support of 
AppellBBfi' Petition for Rehoaring or Rohflaring En 
ISanc (Fob. 27. 2003). Tlii.s brief is posted al bttp:/ 
/mnx'-secgov/iiliga Uon/briBfs/hvy- 
ntar}inga22703Mlin. 

"17 CFR 240.14n-101, Itani 7. 

'"17 CFR 249.310. 

'"17CFRZ4Q.310b. 

^"17 CFR 240.330; 17 CFR 274.101. 



focused on the distinction between 
market transactions by officers and 
directors, which present opportunities 
for profit based on non-public 
information that Section 16Cb) is 
intended to discourage, and transactions 
between an issuer and its officers and 
directors, which are subject to fiduciary 
duties under State law.^i In adopting 
die revised rule, we explicitly stated 
that "a transaction need not be pursuant 
to an employee benefit plan or any 
compensatory program to be exempt, 
nor need it specifically have a 
compensatory element." -^ 

Rule 16h-3(a] provides diat "A 
transaction between tlie issuer 
[including an employee benefit plan 
sponsored by the issuer] and an officer 
or director of the issuer that involves 
issuer equity securities shall be exempt 
from section lB(b) of tiie Act if the 
transaction satisfies the applicable 
conditions set forth in this section." As 
this makes clear, the only limitations on 
the exemption for transactions between 
the issuer and its officer or director are 
the objective conditions set forth in later 
subsections of tiie rule, each of which 
applies to a different category of 
transactions. 

Rule lBb-3(d], entitled "Grants, 
awards and other acquisitions from the 
issuer," exempts from Section I6[b] 
liability "Any fransaction involving a 
grant, award or other acquisition from 
the issuer [other than a Discretionary 
Transaction)"^^ if any one of three 
alternative conditions is satisfied. These 
conditions require: 

• Approval of the transaction by the 
issuer's board of dfrectors, or board 
committee composed solely of two or 
more Non-Employee Directors; -■* 

• Approval or ratification of the 
transaction, in compliance with 
Exchange Act Section 14,^^ by die 
issuer's shareholders; -" or 



'" Exchange Act RoIbbsb No. 3B35B [Oct 11. 1905) 
|B0 FR 53032] ("Proposing Roloaso"). 

^-Exchange Act Relaase No. 37260 (May 31, 
19(16] 101 FR 30370] ("Adopting Release"). 

=^ "DisctDtionary Transaction" is dofinBd in Rule 
lBb-3[b)ll). A Discretionary Transaction is 
exomplDdbyRulolBb-3 only ifitsatisfles tliB 
conditions of Rule lBb-3[f]. 

^■•RuIb lBb-3[d)(l). "Non-EmployBO Director" is 
deRnod in Rule 16b-3(b](3l. 

=sig U.S.G. 78n. 

siRiile lfib-3(d][2]. With raspact to shareholdar, 
board and Non-Employae Director coinmittae 
approval. Rule lBb-3(d) requires approval in 
advance of (he tmnsaction. Shareholder approval 
must be by eitlier: llie affinnativa votes of the 
holders of a malority of tlio .^acurities of the issuer 
prosant, or rapresantad. and aniitled to vote at a 
mealing duly held in accordance wltti tlia 
applicable laws of the slate or other jurisdiction in 
which the issuer is incorporated; or the written 
consent of the holders of tho majority oFthe 
securities of the issuer entitled to vote. Sbaroholder 
ratification, consistent ivitli the same procedural 



• The officer or director to hold the 
acqtnred securities for a period of six 
months following the date of 
acquisition. 2'' 

Consistent widi the statements in the 
Adopting and Proposing Releases 
regarding the scope of the rule, the 
Commission staff has interpreted Rule 
16b-3(d) to exempt a number of 
transactions outside of the 
compensatory context, such as: 

• The acquisition of acquiror equity 
securities [including derivative 
seciuities] by acquiror officers and 
directors through the conversion of 
target equity securities in connection 
with a corporate merger;^" and 

• An officer's or director's indfrect 
pecuniary interest in transactions 
between the issuer and certain other 
persons or entities.^" 

The application of Rule 16b-3(d] to 
BXfraordinary transactions also has been 
recognized in Section 16[b) litigation. In 
its 2002 opinion in Gryl v. Shire 
Pharmaceuticals Group PLC.^^^ the U.S. 
Court of Appeals for the Second Circuit 
construed Rule lBb-3[d] to exempt 
acquiror directors' acquisition of 
acquiror options upon conversion of 
tiieir target options In a corporate 
merger. 

To eliminate the uncertainty 
generated by the Levy v. Sterling 
opinion, the Commission proposes to 
amend Rule 16b-3(d]. As amended, this 
paragraph would be entitied 
"Acquisitions from the issuer," and 
would provide diat any transaction 
involving an acquisition from the issuer 
(other than a Discretionary Transaction), 
including without limitation a grant or 
award, will be exempt if any one of the 
Rule's three existing alternative 
conditions is satisfied. 

Rule lBb-3[e] exempts an officer's or 
director's disposition to the issuer of 
issuer equity securities that is approved 
in advance in the manner prescribed by 
Rule 16h-3Ed)(l) [by the issuer's board 
of directors, or board committee 
composed solely of two or more Non- 
Employee Directors) or Rule 16b~3(d][2) 
[by the issuer's shareholders in 



conditions, may confer the exemption only if sucii 
ratification occurs no later than the dale of the nnxt 
annual mBating of sharBholdars following Uia 
transacUon. 

2"RulelBb-3td)(3]. 

^" Division of Corporation FinancB interpretive 
letter to Skadden, Arps, Slate, Mesgber & Flom LLP 
[Jan. 12, 1999). 

'■"'Division of Corporation Finance interpretive 
letter to American Bar Association (Fob. 10, lOOtl), 
Tho other persons or entities are immediate family 
memhars, partnerships, corporations and trusts, in 
each cose where rules under Section lB{a) require 
the officer or director to report an Indiract 
pecuniary interest in the transactiDn. 

3" 2011 F.3d 136 (2d Cir. 2002). 
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compliance with Exchange Act Section 
14]. Because tliese exemptive conditions 
of Rules 16l>-3(d) and 16b-3[e] are 
identical ■'' and were intended to 
operate tlie same way, we believe that 
clarification should apply to both Rules 
1.6b-3[d) and 16b-3[e). We propose to 
furdier amend Rule 16b-3 by adding 
Note 4, to state: 
Tlae exemptions provided by paragraplis 

(d) and (b) of this section apply to any 
SGCurities transaction by tlie issuer witli an 
pfiicer or director of tlia issuer that satisfies 
the speciiied conditiona of paragraph [d) or 

(e) of this section, as applicable. These 
exemptions are not conditioned on the 
transaction being intended for a 
compensatory or other particular purpose. 

We request comment on the proposed 
amendments to Rule 16b-3. 
Specifically, would the proposed 
amendments accomplish the goal of 
clarifying the exemptive scope of Rule 
lBb-3 as we originally intended the rule 
to apply? If not, what other language 
would accomplish this goal more 
effectively? Would the proposed 
amendment to Rule 16b-3[d) preclude 
the restrictive construction applied in 
the Levy v. Sterling opinion? 

As described above, proposed Note 4 
reflects the fact that certain exemptive 
conditions of Rules 16b-3{d) and 161)- 
3 [el are identical and were not intended 
to be construed differently. On a 
prospective basis, however, does this 
identical treatment remain appropriate? 
Specifically, should a compensatory or 
other specified purpose ordinarily he 
necessary to exempt an officer's or 
director's disposition of issuer equity 
securities to die issuer, so that proposed 
Note 4 should apply only to Rule 16b- 
3[d] acquisitions? 

Alternatively, should proposed Note 4 
be tailored more narrowly to clariiy that 
Rules lBb-3{d] and 16b-3[e) are 
available to exempt officers' and 
directors' participation in transactions 
similar to the transaction at issue in 
Lexyv. Sterling? For example, should 
proposed Note 4 Instead state that an 
officer's or director's participation in an 
extraordinary securities transaction with 
the issuer [such as a merger, 
reclassification, or exchange offer) that 
satisfies the exemptive conditions of 
Rule 16b-3[dl or Rule 16b-3(e] is 
exempt? 

m. Rule 16b-7 

. RulelBb-7, entitled "Mergers, 

reclassifications, and consolidations," 
exempts from Section 16[b) certain 
transactions that do not involve a 



•" Allhough shoTDholdBr ratificntion nflur ItiB 
triinsQction oxompta an acquisition iincler Rulo iQlj- 
H(ci). it doDH not exempt a disposition under Rule 
lGb-3(Bl. 



significant change in the issuer's 
business or assets. The rule is typically 
relied upon in situations where a 
company reincorporates in a different 
state or reorganizes its corporate 
structure. Rule lBb-7[a)(l) provides diat 
die acquisition of a security pursuant to 
a merger or consolidation is not subject 
to Section 16[b) if die security 
reUnquished In exchange is of a 
company that, before the merger or 
consolidation, owned: 

• 85% or more of the equity securities 
of all other companies party to the 
merger or consolidation, or 

• 85% or more of the combined assets 
of all companies undergoing merger or 
consolidation. 

Rule 16b-7[a][2) exempts the 
corresponding disposition, pursuant to a 
merger or consolidation, of a security of 
an issuer tiiat before the merger or 
consolidation satisfied either of these 
85% ownership tests. 

While the Levy v. Sterling opinion 
acknowledged that Rule 16b-7 could 
exempt a reclassification, it construed 
RuJe lBb-7 not to exempt an acquisition 
pursuant to a reclassification that: 

• Resulted in the insiders owning 
equity securities [common stock] with 
different risk characteristics from the 
securities [preferred stock) extinguished 
in the transaction, where the preferred 
stock previously had not been 
convertible into common stock; and 

• Thus involved an increase in the 
percentage of insiders' common stock 
ownership, based on the fact that the 
insiders owned some common stock 
before the reclassification extinguished 
their preferred stock in exchange for 
common stock. 

The opinion tiius imposed upon 
reclassifications exemptive conditions 
that are not found in the language of 
Rule lBb-7 and would not apply to a 
merger or consolidation relying upon 
the rule. Moreover, these conditions 
significandy restrict die exemption's 
availabiUty for reclassifications by 
narrowing it to the less frequent 
situation where the original security and 
the security for which it is exchanged 
have the same characteristics. Imposing 
these conditions is inconsistent with the 
text of Rule 16b-7, the rule's 
interpretive history and the 
Commission's intent. 

Altiiough Rule IBb— 7 as originally 
adopted in 1952 only applied to 
"mergers" and "consolidations, "=^- the 
Commission staff construed it as also 
applying to reclassifications. 

In a 1981 interpretive release, the staff 
stated that "Ride 16b-7 does not require 



that tlie security received in exchange 
be similar to that surrendered, and the 
rule can apply to transactions involving 
reclassifications." ^'^ In 1991, the 
Commission amended the title of Rule 
16b~7 to include "reclassifications," 
explaining that this amendment was not 
intended to effect any "substantive" 
changes to die rule, and reaffirmed the 
staff statement in the 1981 release that 
Rule 16b-7 applies to 
reclassifications.-'''* 

Although the rule does not contain 
specific standards for exempting 
reclassifications, the staff has appUed to 
reclassifications the same standards as 
for mergers and consolidations. In 
relevant respects a reclassification is 
littie different from a merger exempted 
by Rule 16b-7. In a merger exempted by 
the rule, the transaction satisfies either 
85% ownership standard, so that the 
merger effects no major change in the 
issuer's business or assets. Similarly, in 
a reclassification the issuer owns all 
assets involved in the transaction and 
remains the same, with no change in its 
business or assets. The similarities are 
readily illustrated by the fact that an 
issuer also could effect a reclassification 
by forming a wholly-owned "shell" 
subsidiary, merging the issuer into the 
subsidiary, and exchanging subsidiary 
securities for the issuer's securities. 

Consistent with the 1981 and 1991 
Releases, we propose to eliminate 
uncertainly regarding Rule lBb-7 
generated by the Levy v. Sterling 
opinion by amending Rule lBb-7 so 
that, consistent with the rule's titie, the 
text would state "merger, 
reclassification or consolidation" each 
place it currently states "merger or 
consolidation." In addition, a proposed 
new paragraph would specify that the 
exemption specified by Rule 16h-7 
applies to any securities transaction diat 
satisfies the conditions of the rule and 
is not conditioned on the transaction 
satisfying any other conditions.'^^ 

We request comment on the proposed 
amendments to Rule lBb-7. 
Specifically, would the proposed 
amendments accomplish the goal of 
clarifying the exemptive scope of Rules 
16b-7 consistent with the statements of 
the 1981 and 1991 Releases and our 
amicus brief in Levy v. Sterling? If not, 



■■"-ExchnnBe Act Balsasa No, 4696, 10.52 .SEC 
LEXIS H3 [Apr. 1Q52). 



^3 Exchange Act RabaBa No. 1B114 (Sapt. 24, 
IQUl) [46 FR 4G147] ("1981 Ralaasa"), at Q. 142. 

-"'-' Exchange Act Raleasa No. 2Bati9 (Feb. 8, 1901) 
156 FR 7242] ("IGGl RalBase"). More iBcantly. in a 
2002 proposing reloaso vvs sxprossly dascribad 
raclasEifi cations as among the tamsoctions 
exempted by Rule lBb-7. Exchange Act Ralaase No. 
45742 (Apr. 12, 2002) (67 FR 19914], at n. 56. 

■■"s Proposed Rule lBb-7(c). CuFrant Rule 16b-7(c) 
would be radeaignatsd as Ruia lGb-7(d). 
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what other language or regulatory action 
would better accomplish this goal? 

For example, Rule 16b-7[b) currently 
states that "merger" within the meaning 
of the rule includes "the sale or 
purchase of substantially all the assets 
of one company by anolher in exchange 
For equity securities which are then 
distributed to tlie security holders of die 
company that sold its assets." Should 
we instead amend Rule 16b-7[b] to 
clarify that "merger" within the 
meaning of the rule also includes a 
reclassification? Should die proposed 
paragraph stating that die Rule lBb-7 
exemption is not conditioned on the 
transaction satisfying any other 
conditions specify that the particular 
conditions applied in die Levy v. 
Sterling opinion do not apply? 

Is any further amendment or 
regulatory action necessary to clarify 
that other transactions that do not 
involve a merger, but could be effected 
by merger, also are exempted by Rule 
lBb-7? For example, such transactions 
include a statutory exchange,-''" 
conversion to a different form of 
entity ,3'' and redomicile or continuance 
in a different jurisdiction.-^" Should we 
amend Rule 16b— 7(b] to clarify that any 
of these transactions also is included as 
a "merger" within the meaning of the 
rule? 

IV. Item 405 of Regulations S-K and S- 
B 

; ' As noted above, issuers must disclose 
their insiders' Section IB reporting 
delinquencies as required by Item 405 of 
Regulations S-K and S-B. Item 405(b](l] 
currently provides that "a form received 
ty the registrant within three calendar 
days of the required filing date may be 
presumed to have been filed with the 
Commission by the required filing 
date." When Item 405 was adopted in 
1991,-^Ei Form 4 was due within ten days 
after the close of the calendar month in 
which the reported transaction took 
place. Further, all Section 16 reports 
were filed on paper, since we did not 



permit insiders to file Section 16 reports 
electronically on EDGAR on a volimtary 
basis until 1995.'"' 

However, the Sarbanes-Oxley Act of 
2002 '*! amended Section 16(a) to 
require two-business day reporting of 
changes in beneficial ownership, 
effective August 29, 2002."- The 
Sarbanes-Oxley Act also amended 
Section IBCa) to require insiders to file 
these reports electronically, and the 
Commission and issuers with corporate 
Web sites to post these reports on their 
Web sites not later than the end of the 
business day following filing.''^ We 
adopted rules to implement these 
requirements effective June 30, 2003.^'^ 

In adopting the Web site posting 
requirement, we noted that Rule 16a- 
3(b] "^^ requires an insider, not later than 
the time a Section IB report is 
transmitted for filing with the 
Commission, to send or deliver a 
duplicate to the person designated by 
the issuer to receive such statements, or 
absent such designation, to the issuer's 
corporate secretary or person 
performing equivalent functions. We 
stated that we would expect an issuer, 
in making this designation, also to 
designate an electronic transmission 
medium compatible with the issuer's 
own systems, so that a form sent by that 
medium at the time specified by Rule 
lBa-3[e) would be received by the 
issuer in time to satisfy the Web site 
posting deadline.''" 

In light of the Section 16[a) 
amendments enacted by the Sarbanes- 



-■"' Tho staff has staiod that "tliD acquisition and 
disposition of slock in a statutory BXchangB would 
|]e exempt under RuId 16b-7. ossumlog all of the 
conditions of Ihe fuId ara satisfiod." IDBl Roleasa, 
at Q. 142. 

-I" SomQ stale slntutfis allow a corporation to 
convert to a diffamnt fomi of otganization, such as 
a partnarHhip, limited liability company or business 
liust, and vicD vorsa. without merging into a newly- 
fonnDd entity. Sub e.g., Del. Cods Ann. Titla B 
§§2B5and2Gfi, 

, •'" Some stale fitatutes allow a corporation 
incorporated a difforonl jurisdiction to ragistBr 
wilhin tho statn and bacome a damostic corporation 
wiUiin Uie slate, or continue as if incorporated in 
the stale, without merging into a newly-formed 
entity. See a^'., Wyoming Statutes gSl7-lB-l701, 
17-1B-17D2 and 17-1B-171D. 

-■""Item 405 was adopted in the IflGl Release. 



■"■ Securities Act Raleaso No. 7241 [Nov. 13, 1905) 
[GO FR 575821. 

-" Pub. L. No. 1D7-204, IIB Stat 745. 

■"-Section lQ{al(2](C). as amended by Section 403 
of the Sarbanes-Oxley Act. Effective on the same 
dale, the Commission adoptod rule amendments to 
implement the ai:celeralod Form 4 due dale. 
Exchange Acl Relenso 46421 (Aug. 27, 2002] [fi7 FR 
554D2]. 

'■^Section l(i(al{4], as amended by Section 403 of 
the Sarbane.s-Oxley Acl. 

■'•'SBCuritiea Act Rolesse No. 0230 [May 7, 2003] 
IBQ FR 237BB. witli corrections at BB FR 37044] 
("Ivlan dated EDGAR ReleasH"). Recognizing that 
insidars may experienca temporory difficulties in 
transitioning to mandated electronic filing, SBclIon 
n.E of the Mandated EDGAR Release provided 
temporary Item 405 disclosure for a Form 4 ihat Is 
[i] filed not lalor than one business day foUotving 
the regular due dale, and [ii] Hied during the Hrst 
12 montlis following the effective date of mandated 
electronic filing. This lamporary relief applies only 
to Forms 4 Glod bativoon June 3D, 2003 and ]une 
30. 2004. 

■IS IB CFR 240.1Bb-3(o). 

''" Mandaled EDGAR Release at Section II.H. To 
assure that insiders era aivaie of the designated 
person and electronic transmission medium, we 
encouraged issuers lo post this information on their 
Web sites together with the Section IB filings. We 
also noted that Uie concern about timely obtaining 
an electronic copy of a filing would not arise for 
Issuers tliat rely on a hyperlink (for example, lo 
EDGAR] to satisfy their Web site posting 
requirement. 



Oxley Act, die Item 405[b](l] 
presumption of timeliness for a Section 
16[a] report received by the issuer 
within three calendar days of the 
required filing date no longer is 
appropriate. By reviewing Section 16 
reports posted on EDGAR, an issuer is 
readily able to evaluate their timeliness. 
Moreover, a report that is not received 
by the issuer in time for the issuer to 
post that report on its Weh site by the 
end of the business day following filing 
should not be presumed to have been 
timely filed. Accordingly, we propose to 
amend Item 405 of Regulations S-K and 
S-B to delete the Item 405[bKl) 
presumption, without substituting a 
different presumption or otherwise 
modifying the substance of Item 405. 

We request comment on the proposed 
amendment to Item 4D5. Specifically, 
woidd the proposed amendment 
harmonize the Item 405 delinquency 
disclosure requirement with the 
accelerated filing, electronic filing and 
Web site posting requirements adopted 
by the Sarbanes-Oxley Act amendments 
to Section 16{a) and our rules 
implementing those statutory 
amendments? Will issuers have any 
difficulty monitoring and reporting if 
we remove the presumption? 

V. General Request for Comment 

We invite any interested person 
wishing to submit written comments on 
the proposed amendments to Rule IBb- 
3, Rule 16b-7, Item 405 of Regulations 
S-K and S-B and any other matters that 
might have an impact on the proposed 
amendments, to do so. We specifically 
request comment from persons who are 
subject to Section IB, and from issuers, 
investors, attorneys and others who use 
Section 16 information or are interested 
in the application of Section I6tb]. 

We will consider all comments 
responsive to this inquiry in complying 
witii our responsibilities under Section 
23(a) of die Exchange Acf7 

VI. Paperwork Reduction Act 

Forms 3 [0MB Control No. 3235- 
0104], 4 (0MB Control No. 3235-0287] 
and 5 [0MB Control No. 3235-0362] 
prescribe transaction and beneficial 
ownership information that an insider 
must report under Section 16[a). 
Preparing and filing a report on any of 
these forms is a collection of 
information. 

Adoption of the Rule 16b-3 and Rule 
16b-7 amendments proposed today 
would not change the transaction and 
beneficial ownership information that 
insiders currentiy are required to report 
on these forms. We therefore believe 



'"15U.S.C.7Bw(al. 
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that the overall information collection 
burden would remain the same because 
tlie same information will remain 
reportable. 

The proposed deletion of the Item 405 
presumption of timeliness for a Section 
16 report received by the issuer within 
three calendar days of the required 
filing date may result in some 
companies reporting more Section 16 
reports as delinquent in tlieir Forms 10- 
K (0MB Control No. 3235-0063), 10- 
KSB [0MB Control No. 3235-0420] or 
N-SAR (0MB Control No. 3235-0330], 
and proxy [0MB Control No. 3235- 
0059) or information statements [0MB 
Control No. 3235-0057] for the annual 
meeting at which directors are elected. 
However, we believe that any such 
increased collection burden associated 
witli tliosB filings would be so minimal 
that it cannot be quantified. 

Vn. Cost-Benefit Analysis 

The amendments proposed today 
primarily would clarify existing rules. 
The Levy V. Sterling opinion has created 
uncertainty whether Rules lBb-3 and 
l'6b-7 exempt transactions that they 
previously were commonly understood 
to exempt, making it difficult for issuers 
to plan legitimate transactions in 
reliance on these rules. The proposed 
amendments are intended to clarify the 
exemptive scope of Rules lBb-3 and 
16b-7, consistent with statements in our 
previous releases and our amicus brief 
in Levyv. Sterling. Without such 
clarification, insiders may be exposed 
lumecessarily to significant potential 
costs to the extent that a private action 
under Section lB[b] recovers short- 
swing profits with respect to a 
jiransaction that either of these rules was 
intended to exempt. For example, Levy 
V. Sterling involved alleged short-swing 
insider trading profits of more than $72 
million. These costs also include 
potential litigation costs, and costs 
incurred to postpone a non-exempt 
transaction, such as the initial public 
offering involved in that case, more than 
six months following a transaction that 
properly is exempted by Rule 16b-3 or 
Rule 16b-7. 

Because the proposed amendments 
would clarify that the exemptive scope 
of Rules 16b-3 and 16b-7 is consistent 
with our previous statements, issuers 
and insiders would not incur additional 
costs to effect legitimate transactions in 
reliance on the rules as proposed to be 
amended. Issuers and shareholders also 
would not incur additional costs 
because tlie proposed amendments 
would not deprive issuers and 
shareholders of short-swing profit 
recovery to which they were intended to 
be entitled. Likewise, clarification of the 



rules should reduce litigafion risk, and 
therefore costs, of some actions seeking 
short-swing profits. 

Conversely, the proposed 
amendments should improve the ability 
to plan legitimate transactions -mih a 
clear understanding whether they wiU 
be exempt under Rule 16b-3 or Rule 
16b-7, thereby providing significant 
benefits. These benefits, like the costs, 
are difficult to quantify. 

The proposed amendment to Item 405 
of Regulations S-K and S-B to delete 
the presumption of timeliness for a 
Section 16 report received by the issuer 
within three calendar days of the 
required filing date may result in some 
issuers reporting more Section 16 
reports as delinquent in their Forms 10- 
K, 10-KSB or N-SAR, and theh proxy 
or information statements for the aimual 
meeting at which directors are elected. 
However, Section IB reports are posted 
on EDGAR, and thus are readily 
available to issuers to evaluate their 
timeliness. Further, because Section IB 
requires an issuer to post a Section 16 
report on its Web site by the end of the 
business day following filing, issuers are 
able to evaluate filing timeliness on an 
on-going basis. Consequently, deletion 
of the Item 405 timeliness presumption 
would not impose significant additional 
costs on issuers. The benefit of the 
proposal would be to provide investors 
with Item 405 disclosure that is fully 
consistent with accelerated reporting, 
mandatory electronic filing and Web 
site posting amendments to Section 
16[a] effected by the Sarbanes-Oxley 
Act. 

To assist in a full evaluation of the 
costs and benefits of the proposals, we 
seek the views of and other data from 
the public. 

Vm. Effect on Efficiency, Competition 
and Capital Formation 

Section 23(a](2] of the Exchange 
Acf" requires us, when adopting rules 
under the Exchange Act, to consider the 
unpact that any new rule would have on 
competition. In addition, Section 
23(al[2) prohibits us irom adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 
Furtiiermore, Section 2(b) of tlie 
Securities Act,"" Section 3(f] of die 
Exchange Act^^ and Section 2(c] of the 
Investment Company Act of 1940 ^'^ 
require us, when engaging in 
rulemaking where we are required to 



■"'InU.S.C. 7Uwl«K2). 
■"•15 0.5.0. 77h[b). 
■■'"ISU.S.C, 7Bc(n. 
51 15 U.S.C. D0ii-2{c). 



consider or determine whether an action 
is necessary or appropriate in the public 
interest, to consider whether the action 
will promote efficiency, competition, 
and capital formation. 

The Levyv. Sterling opinion has 
created uncertainty whether Rules 16b- 
3 and 16b-7 exempt transactions that 
the Commission intended to exempt, 
making it difficult for issuers to plan 
legitimate transactions in reliance on 
these rules. This uncertainty has 
generated economic inefficiency by 
introducing potential litigation costs, 
and costs incurred to postpone a non- 
exempt transaction more tiian six 
months following a transaction that 
properly is exempted by Rule 16b-3 or 
Rule 16b-7. 

The proposed amendments are 
intended to clarify the exemptive scope 
of Rules 16b-3 and lBb-7, consistent 
with statements in our previous releases 
and our amicus brief in Levy v. Sterling. 
This should improve issuers' and 
insiders' ability to plan transactions 
with a clear understanding whether 
either rule will provide an exemption. 
Informed transactional decisions 
generally promote market efficiency and 
capital formation. We believe the 
proposed amendments to Rules 16b-3 
and 16b-7 would not impose a burden 
on competition, The proposed 
amendment to Item 405 of Regulations 
S-K and S-B to delete tiie timeliness 
presumption also should not impose a 
burden, since issuers are readily able to 
evaluate the timeliness of Section 16 
reports by examining the reports as filed 
on EDGAR. 

We request comment on whether the 
proposed amendments, if adopted, 
would impose a burden on competition. 
We also request comment on whether 
the proposed amendments, if adopted, 
would promote efficiency, competition 
and capital formation. Finally, we 
request commenters to provide 
empirical data and other factual support 
for their views if possible. 

DC. Initial Regulatory Flexibility Act 
Analysis 

We have prepared an Initial 
Regulatory Flexibility Analysis, in 
accordance with 5 U.S.C. 603, 
concerning the amendments proposed 
today. 

A. Reasons for and Objectives of the 
Proposed Amendments 

The purpose of the proposed 
amendments is to clarify the exemptive 
scope of Rules 16b-3 and 16b-7, and, 
consistent with the Sarbanes-Oxley Act 
amendments to Section 16 [a], to delete 
the timeliness presumption in Item 4D5 
of Regulations S-K and S-B. 
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B. Legal Basis 

, The proposed amendments to Item 
4D5 of Regulations S-K and S-B and 
Exchange Act Rules 16b-3 and 16b-7 
would be adopted pursuant to Sections 
3[aXll],-" ataJUZ],^!' 3[b], ■'5'' lD[a), ^'^ 
12pa],5(i I3(a],='7 14,=i" 16 and 23[af^ of 
tlie Exchange Act, Sections 17 "" and 
20 "1 of the Public Utility Holding 
Company Act of 1934, Sections 2(c), 
30^2 and 38 in of the Investment 
Company Act of 1940, and Section 
3{a) "" of the Sarbanes-Oxley Act of 
2002. 

C. Small Entities Subject to the 
Proposed Amendments 

The proposed amendments would 
affect companies that are small entities. 
Exchange Act Rule 0-10[a] "^" defines an 
issuer, other than an investment 
company, to he a "small business" or 
"small organization" if it had total 
assets of $5 miUion or less on the last 
day of its most recent fiscal year. As of 
March 30, 2003, we estimated fliat there 
were approximately 8B40 insiders "" 
that may be considered small entitles. 
The proposed Rule 16b-7 amendment 
would apply to all of these insiders. The 
proposed Rule 16b-3 amendments 
would apply only to such insiders who 
are directors or officers. 

We estimate that diere are 
approximately 2,500 issuers, other than 
investment companies, that may be 
considered small entities. For purposes 
of the Regulatory Flexibility Act, an 
investment company is a small entity if 
it, together with other investment 
companies, has net assets of S50 million 
or less as of the end of its most recent 
fiscal year. As of June 2002, we esfimate 
that there were 36 closed-end 
investment companies, and 29 business 
development companies that are small 
entities. The proposed Item 405 



5^15U.S.C. 7Bcln]{lll. 
s^l5U.S.a7Iic(a]il2l. 
s-* IS U.S.C. 7flc[b). 
sai5U.S.C.7Bi(a). 
■■■■=" 15 U.S.C.7Ql(h). 

■ S715U.S.C. 7am(a). 
: ^"laU.S.C. 7an. 

. sniaU.S.C. 7Bw(a). 

■ ""15U,S.C. 7Qq. 
"1 15 U.S.C. 79t. 

"^ 15 U.S.C. E0H-2Q. 
"■'15U.S.C. BOb-37. 

■ »•' 15 U.S.C. 7202(u). 

■ "Sl7CFR24a.0-10[a). 

""WeGstlraatad tliBnumbarafsmall entity non- 
ihvBstmQiit company insidara based on our 
QstlmatBS of tliB total numbsr of insidarK; the 
parcBtitogD of thosD insiders that are greater thaa leu 
percont holderH; the percentage of those greater limn 
ten percent holders that are non-netural persDns; 
end the parcenlage of these non-natural perBDns 
Ihnt are small entitles. 



amendments will apply to all of these 
small entities. 

D. Reporting, Becordkeeping and Other 
Compliance Requirements 

The proposed amendments to Item 
405 may impose additional disclosure 
requirements to the extent that issuers 
may be required to disclose additional 
untimely Section 16 filings by their 
insiders. However, see assume that this 
burden is very small, if it exists at all, 
because the changes effected by the 
Sarbanes-Oxley Act likely made the 
presumption irrelevant. No other new 
reporting, recordkeeping or compliance 
requirements would be imposed. Other 
tlian the potential additional Item 405 
disclosure, the primary impact of these 
proposals relates to clarifying the 
exemptivB scope of Rules 16h-3 and 
lBb-7. 

E. Overlapping or Conflicting Federal 
Rules 

We do not believe that any current 
Federal rules duplicate, overlap or 
conflict with the proposed amendments. 

F. Significant Alternatives 

The Regulatory Flexibility Act directs 
us to consider significant alternatives 
that would accomplish the stated 
objectives, while minimizing any 
significant adverse impact on small 
businesses. We considered the following 
types of alternatives: 

1. The estabfishment of diffsrent 
compliance or reporting requirements or 
timetables that take into account the 
resources available to small entities; 

2. The clarification, consoUdation or 
simplification of compliance and 
reporting requirements under the rule 
far such small entitles; 

3. The use of performance rather than 
design standards; and 

4. An exemption from coverage of the 
rule, or any part thereof, for small 
entities. 

Regarding Alternative 1, we believe 
that differing compliance or reporting 
requirements for small entities would be 
inconsistent with Section IB, the 
Commission's intent when it adopted 
these rules, and the Commission's 
purpose of making the application of 
these rules more uniform. Regarding 
Alternative 2, tlie proposed 
amendments are concise and would 
clarify the Rule 16b-3 and Rule 16b-7 
Bxemptive conditions and the Item 405 
reporting requirement for all entities, 
including small entities. Regarding 
Alternative 3, we believe that design 
rather than performance standards are 
appropriate because use of performance 
standards for small entities would not 
be consistent witli the statutory purpose 



of Section IB. Finally, an exemption far 
small entities is not appropriate because 
these amendments are designed to 
harmonizBtlie application of the 
exemptive rules. 

G. Solicitation of Comments 

We encourage the submission of 
written conunents witli respect to any 
aspect of this initial regulatory 
flexibility analysis, especially empirical 
data on lie Impact on small businesses. 
In particular we request comment on: , 
[1) The number of small entities that 
would be affected by the proposed 
amendments; and [2] whether these 
amendments would increase the 
reporting, recordkeeping and other 
compliance requirements for small 
businesses. Such viTitten comments will 
be considered in the preparation of the 
final regulatory flexibility analysis, if 
the proposed amendments are adopted. 

X. Small Business Regulatory 
Enforcement Fairness Act 

For purposes of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 «? ["SBREFA") a rule is "major" if 
it has resulted, or is likely to result in: 

• An aimual effect on the economy of 
SlOO million or more; 

• A major increase in costs or prices 
for consumers or individual industries; 
or 

■ Significant adverse effects on 
competition, investment or innovation. 

We request comment on whether our 
proposals would be a "major rule" for 
purposes of SBREFA. We soUcit 
comment and empirical data on [1] the 
potential effect on the U.S. economy on 
an annual basis; (2) any potential 
increase in costs or prices for consumers 
or individual industries; and (3) any 
potential effect on competition, 
investment or innovation. 

XI. Statutory Basis 

The amendments contained in this 
release are proposed under the authority 
set forth in Sections 3[aKll]. 3(a][12], 
3[bl, 10[a), 12[h], 13, 14, 16 and 23[a] of 
the Exchange Act, Sections 17 and 20 of 
the Public Utility Holding Company Act 
of 1934, Sections 2[c), 30 and 38 of Uie 
Investment Company Act of 1940, and 
Section 3[a) of the Sarbanes-Oxley Act 
of2Q02. 

Text of Proposed Rule Amendments 

List of Subjects in 17 CFR Paris 228, 
229 and 240 

Reporting and recordkeeping 
requirements. Securities. 

For the reasons set forth above, we 
propose to amend tide 17, chapter n of 



"'Pub. L. No. 104-121 tit. n, 110 Slat. 857 (1906). 
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the Code of Federal Regulations as 
follows. 

PART 228— INTEGRATED 
DISCLOSURE SYSTEM FOR SMALL 
BUSINESS ISSUERS 

1. The authority citation for part 22B 
continues to read in part as follows: 

Authority: 15 U.S.C. 77b, 77f, 77g, 77h, 77j, 
77k, 77s, 77Z-2, 77z-3, 77qq(25), 77aa(26), 
77ddd, 77e6B, 77ggg, 77hhh, 77jji, 77nnii, 
77SSS, 781. 7Brn, 7Bn. 7Bo, 7Bu-5, 7aw, 7811, 
78mm, 80a-B, B0a~29, BQa-30, BOa-37, BDl)- 
11, and 7201 el saq.; and IB U.S.C. 1350. 
***** 

,. 2. Amend § 228.405 by revising the 
introductory text to paragraph (a], 
paragraph (a](2] and paragraph (b) to 
read as follows; 

§228.405 (Item 405) Compliance With 
Section 16(3) of the Exchange Act. 

***** 

[a) Based solely upon a review of 
Forms 3 and 4 [17 CFR 249.103 and 

249.104) and amendments thereto 
furnished to the registrant imder 17 CFR 
240.1Ba-3[e] during its most recent fiscal 
year and Forms 5 and amendments 
thHreto (§249.105 of this chapter] 
furnished to the registrant with respect 
to its most recent fiscal year, and any 
written representation referred to in 
paragraph [b][l) of this section: 
■jt * * * * 

(2) For each such person, set forth the 
ntrniber of late reports, the number of 
transactions that were not reported on a 
timely basis, and any known failure to 
file a required Form. A known failure to 
file would include, but not be limited 
to, a failure to file a Form 3, which is 
required of all reporting persons, and a 
failure to file a Form 5 in the absence 
of the written representation referred to 
in paragraph [blfl) of this section, 
unless the registrant otherwise knows 
that no Form 5 is required. 
***** 

(b) With respect to the disclosure 
required by paragraph (a) of this Item, 
if the registrant: 

(1) Receives a written representation 
from the reporting person that no Form 
5 is required; and 

, [2] Maintains the representation for 
two years, making a copy available to 
the Commission or its staff upon 
request, the registrant need not identify 
such reporting person pursuant to 
paragraph (a) of this Item as having 
failed to file a Form 5 with respect to 
that fiscal year. 



PART 229— STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S-K 

3. The authority citation for part 229 
continues to read as follows: 

Authority: 15 U.S.C. 77b, 77f, 77g, 77h, 77j, 
77k, 77s, 77Z-2, 77z-3, 77aa(25), 77aa(26), 
77ddd, 77000, 77ggg, 77hllh, 77iii, 77j)i, 
77iimi, 77SSS, 7Bc, 78i, 7Bj, 78/, 78m, 7Bn, 
7Bd, 7BU-5, 7Bw, 78/7, 7Biilin, 796, 79j, 79n. 
79t, flOa-B, 80a-9, aOQ-20, aDa-29, B0ft-3Q, 
80a-3l(c]. BOa-37, a0a-38(a], aDa-39, BOb- 
11, and 7201 el seq.; and 18 U.S.C. 1350, 
unless otlierwise naled. 
***** 

4. Amend § 229.405 by revising the 
introductory text to paragraph [a], 
paragraph [a](2) and paragraph (b) to 
read as follows: 

§ 229.405 (Item 405} Compliance with 
section 1 6(a) of the Exciiange Act. 

***** 

[a) Based solely upon a review of 
Forms 3 and 4 (17 CFR 249.103 and 
249,104) and amendments thereto 
furnished to the registrant under 17 CFR 
240.16a-3[e) during its most recent 
fiscal year and Forms 5 and 
amendments thereto (§249.105 of this 
chapter) furnished to the registrant with 
respect to its most recent fiscal year, and 
any written representation referred to in 
paragraph [b)[l] of this section. 
***** 

(2) For each such person, set forth the 
number of late reports, the number of 
transactions tliat were not reported on a 
timely basis, and any knovra failure to 
file a required Form. A known failure to 
file would include, but not be limited 
to, a failure to file a Form 3, which is 
required of all reporting persons, and a 
failure to file a Form 5 in the absence 
of the written representation referred to 
in paragraph {b](l] of this section, 
unless the registrant otherwise knows 
that no Form 5 is required. 
***** 

[b] Witii respect to the disclosure 
required by paragraph (a) of this Item, 
if the registrant: 

(1) Receives a written representation 
from the reporting person that no Form 
5 is required; and 

[2) Maintains the representation for 
two years, making a copy available to 
the Commission or its staff upon 
request, tiie registrant need not identify 
such reporting person pursuant to 
paragraph [a] of this Item as having 
failed to file a Form 5 with respect to 
that fiscal year. 



PART 240— GENERAL RULES AND 
REGULATIONS. SECURITIES 
EXCHANGE ACT OF 1934 

5. The authority citation for part 240 
continues to read, in part, as follows: 

Authority: 15 U.S.C. 77c, 77d, 77e, 77), 
77s, 772-2, 77Z-3, 77Bee, 77ggg, 77mm, 
77SSS, 77ltt, 78D, 7Bd, 786. 7af, 7Bg, 7Bi, 78j, 
7aj-l, 7Bk, 78k-l, 78/, 7Bm. 7Bn, 78o, 78p, 
7aq, 78s, 7au-5, 78w, 7ax, 78/7, 78mm, 79q, 
79L, 80a-20, BOa-23, 8Qa-29, 8Da-37, BOb-3, 
80b-4, aOb-11, and 7201 et seq.; and IB 
U.S.C. 1350, unless otherwise noted. 
***** 

6. Amend § 240.16b-3 by revising 
paragraph [d] and adding Note (4) to 
Notes to § 240.16b-3, to read as follows: 

§ 240.1 6b-3 Transactions between an 
issuer and its officers or directors. 

***** 

[d] Acquisitions from the issuer. Any 
transaction involving an acquisition 
from the issuer [other than a 
Discretionary Transaction), including 
without limitation a grant or award, 
shall be exempt if: 
***** 

Notes to §24D.lBb~3: 
***** 

Note (4): The exemptions provided by 
paragraphs (d] and [e] of this saction apply 
to any SBCurities liansacUon by tha issuer 
with an offlcar or diiBctor of the issuer that 
satisfies the spBciBad conditions of 
paragraph (d) or (a) of this SBction, as 
applicable. These exemptions are not 
conditioned on the transaction being 
intended for a compensatory or other 
particular purpose. 

7. Section 240.16b-7 is revised to read 
as follows: 

§240.16b-7 Mergers, reclassifications, 
and consolidations. 

(a] The following transactions shall be 
exempt from the provisions of Section 
16[b)oftheAct: 

[1] The acquisition of a security of a 
company, pursuant to a merger, 
reclassification or consolidation, in 
exchange for a security of a company 
that before the merger, reclassification 
or consolidation, owned 85 percent or 
more of either: 

(i) The equity securities of all other 
companies involved in the merger, 
reclassification or consolidation, or in 
the case of a consolidation, the resulting 
company; or 

[iij The combined assets of all the 
companies involved m the merger, 
reclassification or consolidation, 
computed according to their book 
values before the merger, 
reclassification or consolidation as 
determined by reference to thefr most 
recent available financial statements for 
a 12 month period before the merger. 



Case 1:06-cv-00269-RMU Document 1-5 Filed 02/14/2006 Page 10 of 10 



Federal Register/Val. 69, No. 122/Friday, June 25, 2004/PrDposBd Rules 



35989 



reclassification or consolidatiDn, or such 
shorter time as the company lias been in 
existence. 

[2) The disposition of a security, 
pursuant to a merger, reclassification or 
consolidation, of a company that before 
the merger, reclassification or 
consolidation, owned B5 percent or 
more of either: 

[i] The equity securities of all other 
companies involved in die merger, 
reclassification or consolidation or, in 
the case of a consolidation, the resulting 
company; or 

[iij The combined assets of all the 
companies undergoing merger, 
reclassification or consolidation, 
computed according to their book 
values before the merger, 
reclassification or consolidation as 



determined by reference to their most 
recent available financial statements for 
a 12 month period before the merger, 
reclassification or consolidation. 

[b) A merger within the meaning of 
this section shall include tbe sale or 
puxcliase of substantially all the assets 
of one company by another in exchange 
for equity securities which are then 
distributed to the security holders of the 
company that sold its assets. 

(cjThe exemption provided by this 
section applies to any securities 
transaction that satisfies the conditions 
specified in this section and is not 
conditioned on die transaction 
satisfying any other conditions. 

[d] Notwithstanding die foregoing, if a 
person subject to Section 16 of the Act 
makes any non-exempt purchase of a 



security in any company involved in the 
merger, reclassification or consolidation 
and any non-exempt sale of a security 
in any company involved in the merger, 
reclassification or consolidation within 
any period of less than six months 
during which the merger, 
reclassification or consolidation took 
place, the exemption provided by this 
Rule shall be unavailable to the extent 
of such purchase and sale. 

By Lbs Coimnission. 

Dated: June 21,2004. 
Margaret H. McFarland, 
Deputy Secretary. 
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